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Appellant’s Hearing Exhibit 1 - Guy Kalwani/Super
Pallet and Jasmail Singh/Five Star’s Reply to
Response to Statement of Issues

12/31/08

Hearing Exhibit 2 - Letter from BJ Bergmann of AES
North, Inc. to Sharon Zimmerman at the County of
Sacramento Env. Health Division

10/10/08

Appellant’s Hearing Exhibit 3 - Letter from Mark
Pruner to Catherine Frink Re: Conflict of Interest

3/23/09

Appellant Five Star’s Hearing Exhibit 4 - Jasmail
Singh’s Opening Administrative Hearing Brief

3/23/09

Appellant Five Star’s Hearing Exhibit 5 — Letter dated
4/17/09 from Patrick Markham to ALJ

4/17/09

Appellant Five Star’s Hearing Exhibit 6 — Letter dated
4/22/09 from Donald Wanland to ALJ

4/22/09

Appellant Five Star’s Hearing Exhibit 7 - Respondent
Five Star Auto & Towing, Inc.’s Opening Brief Re:
Relevance of Issues

4/29/09

SPRC’s Hearing Exhibit 8 - Super Pallet Recycling
Corporation’s Brief in Support of Motion to Exclude
Irrelevant Evidence and Witnesses

5/04/09

SPRC’s Hearing Exhibit 9 -Super Pallet Recycling
Corporation’s Supplemental Statement of Issues

5/04/09

10

Appellant Five Star’s Hearing Exhibit 10 — Five Star’s
Reply to SPRC’s Response to Five Star’s Opening
Brief Re: Relevance of Issues

5/06/09

11

Appellant Five Star’s Heaing Exhibit 11 —Five Star’s
Reply to County of Sacramento’s Response to Five
Star’s Brief

5/06/09

SPRC’s Hearing Exhibit 12 — Super Pallet’s Reply Re:
Statement of Issues

5/06/09

SPRC’s Hearing Exhibit 101 - LFG Probe Sets

SPRC’s Hearing Exhibit 102 - Addition of LFG
Collection N Pipe and Lfg Flare

SPRC’s Hearing Exhibit 103 - Addition of 6 Infill LFG
Extraction Wells
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SPRC’s Hearing Exhibit 105 - Typical 3 Probe Set-cut-
away

106

SPRC’s Hearing Exhibit 106 - Letter from Jasmail
Singh/five Star to Wendy Hoffspiegel of the County
Dated 9/18/2007

9/18/07

107

SPRC’s Hearing Exhibit 107 - Letter from Jasmail
Singh/five Star to Wendy Hoffspiegel of the County
Dated 10/25/2007

10/25/07

108

SPRC’s Hearing Exhibit 108 - Methane Monitoring
Data Form Dated 1/24/2009

1/24/09

109

SPRC’s Hearing Exhibit 109 - Methane Monitoring
Data Form Dated 2/09/2009

2/09/09

110

SPRC’s Hearing Exhibit 110 - Methane Monitoring
Data Form Dated 3/07/2009

3/07/09

11

SPRC’s Hearing Exhibit 111 - Methane Monitoring
Data Form Dated 3/09/2009

3/09/09

112

SPRC’s Hearing Exhibit 112 - Methane Monitoring
Data Form Dated 3/12/2009

3/12/09

113

SPRC’s Hearing Exhibit 113 - Closed Disposal Site
Inspection Report Dated 11/27/2007

11/27/07

114

SPRC’s Hearing Exhibit 114 - Closed Disposal Site
Inspection Report Dated 9/30/2008

9/30/08

115

SPRC’s Hearing Exhibit 115 - Dixon Pit Self Gas
Monitoring after N&O Issued 9/30/2008

9/30/08

116

SPRC’s Hearing Exhibit 116 - 2009 Average - Gas
Monitoring Data

117

SPRC’s Hearing Exhibit 117 - Email from B.J.
Bergmann to Gyan Kalwani Dated 11/17/08

11/17/08

118

SPRC’s Hearing Exhibit 118 - Email from Mark Pruner
to John Reed Dated 12/22/08

12/22/08

119

SPRC’s Hearing Exhibit 119 - Letter from Sharon
Zimmerman of the County to B.J. Bergmann Dated
1/23/09

1/23/09

120

SPRC’s Hearing Exhibit 120 - Email from Lis Todd of
Sacramento Co. Environmental Management

11/17/08
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Department to Mark Pruner Dated 11/17/08

121

SPRC’s Hearing Exhibit 121 - Letter from Sharon
Zimmerman of the County to BJ Bergmann Dated

3/10/09

3/10/09

122

SPRC’s Hearing Exhibit 122 - Letter to Sharon
Zimmerman of the County from BJ Bergmann of AEs
North, Inc. dated 3/20/09

3/20/09

123

SPRC’s Hearing Exhibit 123 - Grant Deed - West
Coast Building Wrecking, Inc. to Super Pallet
Recycling Corp.

124

SPRC’s Hearing Exhibit 124 - 2006 Grant Deed -
Super Pallet Recycling Corp. To Five Star Auto and
Towing, Inc.

125

SPRC’s Hearing Exhibit 125 - Agreement to
Mitigation Monitoring and Reporting Program for
Closure Plan and Post-closure Maintenance Plan for
Dixon Pit

126

SPRC’s Hearing Exhibit 126 - Operations Plan for
Inert Debris “Type A” Processing Operations

127

SPRC’s Hearing Exhibit 127 - Table C-1 Subsurface
Ace Methane Gas Monitoring Record Dixon Pit
Landfill 2/11/09

2/11/09

SPRC’s Hearing Exhibit 128 - Letter from Jasmail
Singh to Lisa Todd dated 12/28/09

12/08/09

SPRC’s Hearing Exhibit 129 - Letter from Jeffrey
Bergmann to Sharon Zimmerman dated 2/20/09

2/20/09

130

SPRC’s Hearing Exhibit 130 - Letter from Jeffrey
Bergmann to Patrice Webb dated 5/8/09

5/08/09

151

SPRC’s Hearing Exhibit 131 - Letter from Lisa Todd
to Jeffrey Bergmann dated 8/16/07

8/16/07

132

SPRC’s Hearing Exhibit 132 - California Integrated
Waste Management Board Landfill Gas Screening
Procedures

Appellant’s Closing Brief

7/13/09

ALJ Decision dated 7/24/09

7/24/09

Super Pallet’s Notice of Appeal and Request for
Hearing Before CIWMB

8/03/09
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April 21, 2009

A County’s Hearing Exhibit A - Hearing Notice/OAH 10/23/08
Transmissions

B County’s Hearing Exhibit B - Grant Deed/parcel 6/20/2006
Description/map

& County’s Hearing Exhibit C - Solid Waste Facilities 7/02/07
Permit

D County’s Hearing Exhibit D - Statement of 10/18/08
Issues/request for Appeal

E County’s Hearing Exhibit E - Response to Statement of | 10/31/08
Issues

F County’s Hearing Exhibit F - Notice and Order 9/30/08

G County’s Hearing Exhibit G - Chronology

H County’s Hearing Exhibit H - LEA Inspection Reports

I County’s Hearing Exhibit I - Five Star Auto and
Towing Self Monitoring Reports

J County’s Hearing Exhibit J - Email and Letters:
Change of Ownership; Owner/operator Status; Request
to Meet; Operator’s Plan to Address Methane Gas
Concentrations and Submittal of Plan Set for Phase Iv
Infill Well Expansion

K County’s Hearing Exhibit K - Dixon Pit Landfill Gas
Plan

L County’s Hearing Exhibit L - Excerpts from Title 27
(Gas Regulations)

M County’s Hearing Exhibit M - Public Resources Code

N County’s Hearing Exhibit N - Dixon Pit Gas
Monitoring 2007 Probe 10.2: Lea Inspections

O County’s Hearing Exhibit O - Dixon Pit Gas
Monitoring 2008 Probe 10.2: Lea Inspections

P County’s Hearing Exhibit P — Dixon Pit Gas
Monitoring 2008 Probe 10.2: Lea Inspections

Q County’s Hearing Exhibit Q — Order Graniting 3/23/09
Continuance March 23, 2009

R County’s Hearing Exhibit R — Letter to parties dated 4/21/09
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County’s Hearing Exhibit S — Status Conference Order
dated 4/22/09

4/22/09

T County’s Hearing Exhibit T — County’sResponse to 5/04/09
Statement of Issues dated 5/04/09

U County’s Hearing Exhibit U — May 8, 2009 Order Re: | 5/08/09
Relevance of Issues

v County’s Hearing Exhibit V - Landfill Gas Monitoring
Plan for Dixon Pit Landfill

W County’s Hearing Exhibit W - Closed Disposal Site 4/20/09
Inspection Report, 4/20/09

X County’s Hearing Exhibit X - Dixon Pit Staff Self Gas | 9/30/08
Monitoring after Notice & Order Issued September 30,
2008

Y County’s Hearing Exhibit Y - Letter from Lisa Todd, | 5/08/09
LEA Program Supervisor, to John Reed, Deputy
County Counsel, Dated 5/8/09

Z County’s Hearing Exhibit Z - Notice and Order: Dixon
Pit Landfill

AA | County’s Hearing Exhibit AA - Penalty Order for
Dixon Pit Landfill

BB | County’s Hearing Exhibit BB - Letter from Claire Van
Dam/robert Ryan to Mark Pruner Dated 5/25/07

CC | County’s Hearing Exhibit CC — Plans submitted to
LEA Decemer 28, 2007

DD | County’s Hearing Exhibit DD - Data Log Sheet:
Perimeter Monitoring Probe and Gas Extraction Well
Monitoring, 5/26/09

EE | County’s Hearing Exhibit EE - Resume of Gino Yektag

FF | County of Sacramento post Hearing Brief 6/26/09

GG | County of Sacramento’s Reply Brief 7/20/09
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written decision. The basis of the appeal is set forth below.
I. BRIEF STATEMENT OF THE ISSUES

This matter arises from post-closure maintenance of the Dixon Pit Landfill (the
“Landfill”) located in Elk Grove, California. ~ The Local Enforcement Agency (“LEA™)
issued a Notice and Order dated September 30, 2008 (the “N&O”)* to the Owner of
record, Five Star Auto and Towing, Inc. (“Owner” or “Five Star”), and the Operator of
record, Super Pallet Recycling Corporation (“Super Pallet” or “Operator of Record”).
Super Pallet is the former owner of the Landfill which was sold to Five Star in 2006.*

The Order is a Compliance Order which requires the Owner/Operator to take
certain actions by specified dates. 14 CCR 18304.1 (a)(3).  The order is not final. An
“order becomes final when” the notice and order has been reviewed by the “hearing
officer and the hearing process has been completed pursuant to PRC sections 44307 &
44310, and any subsequent appeals to the board or Superior Court have been resolved
pursuant to PRC sections 4503-45042.” 14 CCR 18304.2.

The N&O required Owner/Operator to continuously control methane gas levels at
probe 10-2 and all other probes so as not to exceed the regulatory limit of 5% methane by

volume in air. The compliance date was “immediately and continuously.” The N&O

further required the installation of two new infill gas extraction wells and to have both

> Exhibit F, September 30, 2008 N&O.

¥ The company president of Super Pallet, Gyan Kalwani, was named in his representative capacity, but he
is neither owner nor operator and not a party to this appeal.

4 Although Super Pallet remains the operator of record for post closure purposes, Five Star is not only the
owner of the facility but also the operator in fact. Five Star filed an Operations Plan “for Inert Debris,” in
December 2006 that stated in part, “This Operations Plan has been prepared by AES North, Inc. for, and at
the request of, Five Star Auto and Towing, Inc. (hereinafter also “FSA” or “Operator”)...” The plan was
approved and Five Star was issued an operating permit for crushing waste concrete on the property. Five
Star cannot benefit from its land ownership and then deny the duties arising from land ownership. Civil
Code Section 1589. Super Pallet remains as operator of record solely because Five Star has refused to
execute the paper work for providing security for the obligations of the post-closure plan.
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wells be operational by November 17, 2009. Lastly, the N&O required “any other
corrective measures” to the gas collection system necessary to abate the gas violation at
probe 10-2 by November 17, 2009.

Super Pallet and Five Star both timely appealed the N&O.>  Super Pallet has not
had possession of the site since 2006.° Five Star owns, has sole possession, and has
operated the Dixon Pit since 2006, during which time, Five Star has become the
discharger of record for CRWQCB and has undertaken the self monitoring and other
activities on site. See attached letter from Todd del Fratte, CRWQCB, to Donald
Wanland dated July 1, 2009, Attachment A. Five Star physically possesses and
operates the site, but technically has not become the operator, by refusing to accept the
financial assurances established by Super Pallet. Super Pallet presently is seeking to
take the property back by foreclosure, but must complete a court case in order to do so.
See Order on Receiver with Findings of Facts issued by Superior Court dated September
10, 2009, Attachment B. However, Super Pallet does not operate the landfill, and has
not operated the landfill since 2006. Super Pallet defends the property on this appeal to
preserve the property in which it holds a beneficial interest as holder of the deed of trust.
See Attachment B.

Super Pallet pursued the appeal, on its own behalf, and solely to achieve an order
by the LEA with which a party can reasonably comply.”  Super Pallet does not dispute

the LEA’s effort to ensure regulatory compliance, but simply disputes how the LEA is

3 Exhibit D, Notice of Appeal.
® Exhibit 124, Grant Deed to Five Star.
7 Five Star neither withdrew nor participated in the ALJ appeal. They have not appealed the ALJ decision,
which is now final as to the property owner. See RT (5/11/09), pp. 5-10; Wanland at RT (5/11/09), page
9:17 “we are not withdrawing and we are not agreeing to a joint defense either.” At page 11:3, Wanland
stated “At least my perception of the Court’s or your decision, is there is joint and several liability and so
... Five Star is stuck ... in regard to whatever SPRC’s defense is ...” At page 8:17, Wanland states, “...we
are going to leave today these proceedings.”
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going about it.  Five Star did not participate in the appeal hearing, and in the same way,
refused to comply with EMD, until Super Pallet recently caused the appointment of a
receiver solely to comply with EMD.®  The court order appointing the receiver is a
public record of which the board may take judicial notice. A copy is attached hereto as
Attachment B.

Super Pallet appeals herein on the grdunds that the N&O orders installation of
extraction wells, but the order is moot since the extraction wells have been installed.
The wells were installed since the LEA demanded they be installed, even though the
evidence showed they were unnecessary or detrimental to the gas extraction system as a
whole. Additionally, the vague requirement that the land owner must bring probe 10-2
into compliance “immediately and continuously” does not constitute a “time schedule
according to which a facility or site shall be brought into compliance” within the meaning
of PRC 45011. The compliance date of “immediately” is unreasonable, and coupled
with the N&O requirement that “any other corrective measures” is constitutionally vague,
makes the order unreasonable. Again, it does not advise Owner/Operator of what it has
to do in order comply with the N&O. The LEA responds the owner must bring the gas
concentrations at probe 10-2 in 2007 and 2008 so they are never in excess of 5% of
methane by volume of air, perfection is not achievable, especially when perfection must
be achieved immediately. Finally, as a matter of form, the only issue on appeal is probe
10-2, and the N&O needs to so state since the other 29 site probes all are in compliance.
IL BRIEF STATEMENT OF THE FACTUAL BASIS FOR THE APPEAL

The Landfill is a “Closed Disposal Site” pursuant to PRC section 40115.5° It has

® Exhibit U, Order of ALJ dated May 8, 2009.
® Exhibit K, Landfill Gas Monitoring Plan.
4
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ceased to accept solid waste and is closed in accordance with the applicable ordinances.
The Landfill is closed pursuant to an approved Final Closure and Post Closure
Maintenance Plan (the “Plan™). The design engineer of the Plan is AES North, Inc., and
the Plan is sealed by Jeffrey A. Bergmann, a registered Civil Engineer. The Plan
includes a system to prevent methane gas from breaking the plane of the property in a
concentration greater than 5% by volume of air. See 27 CCR 20921.  The landfill gas
control system has three parts: the network of gas extraction wells to pull the methane gas
out of the ground; collection piping to move the gas to the flare; and the flare which
disposes of the methane gas by burning it off. The system must extract gas containing a
minimum concentration of methane by volume (according to Bergmann 15%) or the flare
will not burn and the system shuts down.'”

The efficacy of the landfill gas control system in meeting the 27 CCR standard for
perimeter subsurface methane concentration is measured by 10 sets of 3 probes each (30
total probes), located near the perimeter of the site for testing the subsurface methane gas

' Out of 30 probes on the Landfill, only one probe has tested out above

concentration.'
the 5% limit for methane since 2006, probe 10-2."> This is the intermediate level probe
measuring gas at the location of probe set LFG-10.

The landfill gas control system extracts and burns methane which is generated by
a dynamic biological system. The methane generated by this living system can, and

does, change over time, and it does so in a manner that cannot be predicted with 100%

certainty. Any problems are addressed on a step-by-step basis until resolved. In order to

' Bergmann, RT (5/12/09) 41:19-54:20.
"' The probe and well layout is depicted in three exhibits, numbers 101-105.
12 Zimmerman, RT (5/11/09) p. 29:2-7; Bergmann RT (5/12/09) 17:3-23:23; Emslander RT (5/27/09) p.
8:7-14, «...I don’t think I’ve had more than a .1 reading on any probe.” Exhibits 101-105; N&O dated
September 30, 2008, Exhibit F.
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address the issues with probe 10-2, Owner/Operator made improvements to the gas
control system including re-grading portions of the property and replacing collection
pipes and gas control valves; installed the two new gas extraction wells that are described
in the N&O; and has conducted daily testing of probe 10-2."* Throughout the process of
dealing with probe 10-2 gas levels, Super Pallet has relied on the expertise of its
registered civil engineer.

After installation of the two new extraction wells, the design engineer did
modeling which indicated that the projected methane gas from two additional extraction
wells would not produce enough gas to burn the flare. This has proven to be true since
bringing the wells online causes the flare to shut down due to insufficient levels of
methane in the system.'* Once the flare shuts down, the entire gas collection system
shuts down and levels of methane at the perimeter rise. Although the installation of the
wells was originally proposed by Five Star, installation of the wells has proven to be an
unsuccessful and very costly effort to control gas levels at probe 10-2. Instead, the
corrections to the pipe collection system seem to have solved the issue at probe 10-2.1%

After the noted improvements to the system (re-grading, replacement of collection
pipes and replacement of control valves), daily self monitoring has revealed great
improvements to gas level readings at probe 10-2. There are still occasional readings that
exceed the 5% threshold and the Owner/Operator has been undertaking additional work
with the flare to resolve this issue.

III. ARGUMENT

This is an appeal from the ALJ Ruling upholding enforcement of an N&O issued

¥ See Bergmann RT (5/12/09) pp. 7-173, and especially p. 60:7-86:9.
' Bergmann RT (5/12/09) 86:4-13; Emslander RT (5/27/09) p. 116:1-119:12.
'* Bergmann RT (5/12/09) p. 82:4-22.
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to the legal operator Super Pallet'® and the property owner, Five Star. The Notice and
Order (“N&O”) can be divided into 3 sections.”  First, the LEA claims the
Owner/Operator of the Landfill violated two regulations: (1) the LEA claims the methane
gas concentration at probe 10-2 “must be continuously controlled so as not to exceed the
regulatory limit of 5 percent by volume of air.” Citing 27 CCR 20921. (2) the LEA
states the Owner/Operator is to “implement the approved plans for the installation of two
new infill gas extraction wells to control gas at the permitted boundary of the landfill and
have both wells to be operational.” The N&O states “in addition, implement any other
corrective measures to the gas collection system necessary to abate the gas violation at
probe 10-2.” The compliance date with respect to item 1 is “immediately and
continuously.” The compliance date with respect to items number 2 and 2.1 is November
17, 2008.

The second portion of the N&O is entitled “Additional Required Actions.” The
additional required actions state that “because gas monitoring of gas probe 10-2 on June
19, 2007, was performed with a...back up instrument...and because respondent has
repeatedly failed to control landfill gas at the property boundary,” the respondent is
ordered to provide significant and extensive documentation anytime the gas monitoring
device described in the landfill gas monitoring plan (LGMP) is being repaired. ~The
second additional action requires respondent to continue to monitor gas probe 10-2

weekly. Further “required” actions include amending the LGMP to state that the

16 The Owner contracted to receive the financial assurances, and thus be both Owner and Operator, but
refuses to accept those assurances today. This left Super Pallet out of possession, and unable to effect
compliance, and effectively an “operator” in absentia until litigation between Super Pallet and Five Star
concludes where Super Pallet is seeking to force Five Star to accept its contractual responsibility. For
purposes of waste water discharge requirements, Five Star has applied for, and an order issued, establishing
Five Star as both Owner and Operator/Discharger. Five Star does not appeal, and is subject to
enforcement action, but the LEA has taken no action on the N&O against Five Star.
" Exhibit F, N&O.
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monitoring will be increased to weekly. The amendment described in the “additional
actions™ requires monitoring of all probes weekly even though the only probe that is at
issue is probe 10-2.

A. The ALJ Erred by Upholding an Order to Install Wells That Have
Already Been Installed.

The N&O was issued on September 30, 2008, and by December 1, 2008, prior to
the appeal that began in March of 2009, the two new extraction wells required by the
N&O had been installed.'”® The wells would have been installed earlier, but the project
engineer spent time demonstrating the wells were unneeded.' The LEA ignored him. 20
The owner chose to comply, rather than fight the LEA?! The LEA persisted in seeking
an order that the wells be installed, even though this has already been accomplished.
The portion of the N&O requiring installation of the extraction wells is moot and should
be stricken from the N&O. Although the Administrative Law Judge made a finding that
the wells required by the N&O had been installed as of December 1, 2008, the judge
upheld this portion of the N&O. The written decision acknowledges the current status of
the site but only focuses on the “reasonableness and appropriateness” of the N&O at the
time it was issued, and not on the fact that the order if confirmed requires a moot act-to
install wells that are already in place. The LEA does not dispute this fact. In its post
hearing brief, the LEA states “the evidence clearly shows the two new wells are now

installed.?*”

" The ALJ and the LEA agree the wells were installed by December 2008, even though the LEA had been
told by the project engineer before the N&O issued that the additional wells would not reduce the gas
concentrations at probe 10-2.
1% Exhibit 117, emails to and from BJ Bergmann and Sharon Zimmerman, page 117-2 and 3 dated 9/26/08
set forth the technical data explaining why new wells would not generate sufficient gas to operate the flare.
% Exhibit 117-1 and 2.
*! See Decision of ALJ dated July 24, 2009, finding the wells were installed.
2 Exhibit FF, LEA Post Hearing Brief, page 10:20.
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B. The Installation of Two New Operational Extraction Wells Complies
with the N&O. The LEA Demand the Wells be Operated When They
Will Impede the Rest of the System is Unreasonable.

The LEA inspection report dated 12/22/2008 confirms that the wells were
installed and that “according to the design engineer the wells are “...operational but will
not be operated.”:23 The LEA takes exception with this approach, and contends the
Owner must turn the valve to operate the wells. The owner is not appealing the N&O to
avoid turning the valve as the LEA contends. If it was that easy, there would be no
appeal. The problem is the wells cannot be operated with the system, and the order that
they be operated will defeat the system. The new wells produce insufficient gas to burn,
and the low level of gas production impairs the ability to burn the system flare. The
LEA retorts that the entire system should be re-worked to permit the unneeded wells to
produce insufficient levels of gas. The LEA acknowledges the physical impossibility of
its order, but claims the owner needs re-design the system and implement the re-design to
comply with the order. The fundamental problem is this is a backwards approach. The
LEA has become wedded to the wrong solution, and demands the owner find a way to
perform the wrong solution, rather than fix the problem.  Super Pallet appeals the N&O
and the ALJ decision that the new wells be operated, to the detriment of the system.

Gino Yektag agreed the landfill is running out of gas.** The only tests to
determine the volume of gas produced by the new wells proved the wells do not produce

enough gas to burn.”® As a consequence, the valve cannot be turned without defeating

3 Exhibit W, Inspection Report.
2 yektag, RT (6/9/09) 46:5-22; the LEA relied extensively on Yektag’s opinion regarding changes to the
approved plan, but Yektag has done no testing or monitoring on this facility (RT, p. 49:13).
2 The only production tests in evidence were by Bergmann, and it confirmed the low gas volume is
insufficient to burn the flare. The LEA demanded the system be modified in ways not authorized by the
LGMP.
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% The project engineer B.J. Bergmann testified the two

the operation of the flare.?
extraction wells referenced in the October 25, 2007 letter were installed.?’”  Bergmann
testified that he notified the LEA before the N&O was issued that upon further modeling
and following the 2007 letters by Jasmail Singh, that he concluded the wells were not
needed to control gas emissions and, in fact, would negatively impact the entire LFG
control system.

Before addressing the above, we address whether the N&O is moot because it
does not require that the wells be “operated,” but requires the wells be operational, which
they are.  The Decision states that the “core issue on appeal is whether the installation
of infill gas extraction wells IGE-7 and IGE-8 was necessary in order to control methane
gas concentration at probe 10-2;” however, the decision does not make any determination
with regard to that issue. The Decision discusses evidence presented on the impact of the
wells on the gas control system but then fails to actually make a finding as to whether or
not the term “operational” means “operating” or whether it would be reasonable and
appropriate to require the operation of wells that cause the entire gas control system to
fail.

Bergmann testified that after conducting modeling, he concluded there was a 99%
probability, that the new wells would not be needed to control the methane levels at probe
10-2. He concluded that the gas production and concurrent introduction of more air into
the system from the new wells would prevent the overall system from producing enough

gas to burn in the flare. The mathematical modeling predicted that the two new

extraction wells will not produce more than approximately 10% methane by volume, or at

% Five Star employee and methane tester Jim Emslander testified the wells were brought on line to the
detriment of the system operation; Bergmann confirmed this testimony.
27 See Exhibits 106 and 107 and J7-J13.
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least 5% less than needed to burn; therefore, there would not be a sufficient concentration
of methane in the new extraction wells to integrate them into the existing gas extraction
network. Bergmann further testified that the wells tested out in compliance with his
modeling. Field measurement of the methane concentrations actually yielded by these
new extraction wells has been in the range of 8.5% to 10.5% methane by volume which
was insufficient to keep the flare buming.28 Additionally, lay witness Jim Emslander
testified were brought on line (which required turning a lever), but the gas production
was so low that that the system would not burn the flare. Emslander testified they were
unable to light the flare because of low gas levels. The LEA offered no evidence of any
field tests to refute Appellant’s evidence that the operation of the two new wells is not
possible due to low gas levels which cause the entire system to shut down.

Gino Yektag, LEA’s expert, testified that he did not do any modeling, but asserted
generally that a field with more wells will draw away more gas from the perimeter.”’ He
agreed that Dixon Pit is running out of gas, and he testified he had no idea what
production was from the new wells. He did no modeling to determine if the new wells
could be operated.  Yektag testified that the flare must be burning in order for the gas to
be constantly extracted from within the fill. Yektag further testified that if there is not
enough gas to keep the flare burning then the flare would shut down, the pumps would
shut off and the extraction wells would not function; the entire system would shut down.
Yektag, also admitted in his testimony that he did not do any modeling to determine the
appropriateness of the two additional gas extraction wells, Nos. 7 & 8, and that he was

not in a position to either agree or disagree with the project engineer as to whether or not

% Bergmann, RT (5/12/09) pp. 85:20-86:1
¥ yektag, RT (6/9/09) p. 49:13.
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sufficient gas would be generated by the two new additional wells to burn the flare.”* No
evidence was presented of any field testing by LEA on the new wells or their effect on
the LFG system.

Since the evidence demonstrates that the operation of the two new wells is
detrimental to the whole system and, in fact, prevents the entire LFG control system from
operating, it is reasonable for the wells to remain operational but not operated. The wells
were installed and are operational as specifically required by provision #2; therefore,
provision #2 of the N&O is moot. The only reason the LEA seeks operation of the
wells is not to solve a problem, but to base a later action to punish the owner/operator.

. The Decision of the ALJ Errs by Applying the Order to 29 of the 30
Probe Sets That Were Never at Issue.

The Administrative Law Judge erred in not striking references to probes other
than 10-2 in the N&O. The N&O was issued based on methane levels at probe 10-2 only.
The other 29 probes are not a part of these proceedings and any reference to other probes
should be stricken. The LEA offered historical evidence of alleged past misconduct, but
most of the evidence relates to probes and wells that are entirely irrelevant to the singular
probe 10-2 that is at issue here.?!

D. The Order That “Any Other Corrective Measures” be Taken Before

The Nature of Such Measures Could Be Determined Lacks Basic Due
Process Fairness.

The Administrative Law Judge erred by not striking the N&O requirement of the

implementation of “any other corrective measures” necessary to abate the gas violation at

3 yektag offered some irrelevant evidence that there are mechanisms for supplementing the flare with
propane to keep the flare burning if insufficient gas is produced on-site and gcncral]y mentioned that
passive systems which do not involve a flare are also possible. However, this testimony is irrelevant to the
N&O at issue. The wells were installed and are operational as required by the N&O, therefore, provision
#2 is moot. There is nothing in the N&O regarding redesigning the flare.
3 See Exhibits Z and AA.
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probe 10-2 as unreasonable, vague and overly broad. The requirement of “any other
corrective measures” does not provide Super Pallet with adequate notice of what is
required to comply.

The N&O deprived the owner of any ability to comply by requiring “any other
corrective measures” be taken on the same compliance date as the installation of the
wells. The installation of the wells was required by November 17, 2008. At the same
time, “any other corrective measures” were required by the same compliance date even
though the need for “any other corrective measures” would not be known until the wells
were installed and tested. Control of methane gas requires site specific methods and
systems which must be approved by the LEA and CIWMB before being implemented.
Setting the compliance date for installation of the wells and “any other measures” on the
same day is unreasonable and inappropriate because it doe not allow time for
determination of need or the development, approval or implementation of “any other
measures.”

According to the LEA, a landfill would be in violation of the emission limitation
statutes the instant a flare went out or a pump went down. While this may be technically
true, this instantaneous violation scenario dismisses the reality that 1) the gas control
system is a mechanical system, therefore, mechanical failure or maintenance and repair
situations are naturally part of the ongoing process of controlling gas emissions; 2) as the
landfill ages or site conditions otherwise change over time, the gas control system may
also need to change; and 3) the monitoring program provides the landfill and the LEA
with notice that modifications, adjustments or repairs are needed. The production of LFG

is an organic process and the control of LFG by way of a mechanical process will

-
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naturally require modifications as conditions change. ~ Both engineers, B.J. Bergmann
and Gino Yektag agreed to all of the above. In fact, Yektag testified this landfill is
“running out of gas.”

The statutes and the implementing regulations incorporate the element of
reasonableness by allowing timetables for compliance; requiring submission of and
approval of LFG systems and modifications to/by the LEA and CIWMB; and by
reporting requirements which enable both the LEA and owner/operator to confirm the
effectiveness of the LFG system and/or to signal the need for modifications. The statutes
and implementing regulations recognize that although emissions exceeding the 5% limit
may be a technical violation, the control of gas emissions does not occur and cannot
occur instantaneously. The statutes and implementing regulations do not call for LEA
corrective action or civil penalties unless and until a valid final order has been violated
and the owner/operator has been given a reasonable opportunity to bring the landfill
into compliance with the statutes. Pub. Res. Code Sections 45010 & 45011 As
acknowledged by the LEA in its Post Hearing Brief, pg.4, lines 11-24, the enforcement

(13

agency is authorized to issue orders “...establishing a time schedule according to
which the facility or site shall be brought into compliance with this division.”

(Emphasis added.)

Additionally, the initial gas control system plan that is submitted to the LEA and

32 pub.Res. Code Section 45010 states in pertinent part: “...(a) It is the intent of the Legislature that
administrative civil penalties should be imposed on the operators of solid waste facilities in a judicious
manner and should only be imposed after all feasible efforts have been made by enforcement agencies to
provide proper notice of violations to alleged violators as well as a reasonable opportunity to bring solid
waste facilities into compliance with this division.” (Emphasis added.)

Pub.Res. Code Section 45011 states in pertinent part: “(a) If an enforcement agency determines that a solid
waste facility or disposal site, is in violation of this division...the enforcement agency may issue an order
establishing a time schedule according to which the facility or site shall be brought into compliance
with this division...The order may also provide for a civil penalty...if compliance is not achieved in
accordance with that time schedule.” (Emphasis added.)
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approved after substantial review by CIWMB for is just that...a plan. It is designed by
experts retained by the permittee and evaluated and commented on by the LEA and
CIWMB experts before being approved by the LEA and CIWMB. Whether the plan
works or whether it needs modification can only be determined by way of testing and
monitoring after the fact, i.e. once it is operational. Each site is different and requires site
specific efforts. Once testing reveals that emissions are not being properly controlled,
changes and modifications to the LFG system can be addressed.

Despite the fact that the statutes provide for a time schedule to bring a facility into
compliance, according to the LEA in this action, there is no such thing as time for
modifications, adjustments, or repairs since exceeding the emissions limit for even one
second is a violation. In other words, if your approved system does not control emissions
when it goes online, or as the landfill ages, or if you shut down the flare to make repairs,
you are automatically subject to an enforcement action.”® Obviously, this extreme
position negates any element of reasonableness which is incorporated by the statutes.
The LEA’s “time schedule” for provision #1 is “immediately.”™* “Immediately” is not a
“time schedule” within which to bring probe 10-2 into compliance and “immediately” is
not a “reasonable opportunity” to bring probe 10-2 into compliance.

Super Pallet agrees that pursuant to the Public Resources Code statutes and
regulations, owners/operators of closed landfills are required to control the migration of

landfill gases, specifically methane. The statutes require the submission of a plan for a

% Exhibit FF, LEA Post Hearing Brief, pg.3, lines 1-5: “An operator is not allowed to exceed 5%
whenever the flare on the control system goes down. Nor is an operator allowed to exceed 5% due to the
control system needing “tweaking” or repairs. The law requires that the system that is designed actually
works and that the operator will keep it in the appropriate state repair so that it does work, at all times.”
(LEA) Post Hearing Brief, pg.2, lines 22-23.
** Exhibit F-5.
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LFG control system designed by a qualified engineer and a monitoring plan to
periodically conduct tests to determine whether the system is working properly. The
design of the gas control system and the monitoring plan are part of an overall post
closure plan that is approved by both CIWMB and the LEA. Dixon Pit Landfill
submitted a design for a gas control system and a monitoring plan which were approved
by LEA and CIWMB as part of the Landfill Gas Monitoring Plan (LGMP). The gas
control system was constructed and installed as designed in 1999. As is evidenced by
LEA’s inspection records and Dixon Pit Landfill’s own gas monitoring records,
extraction probe 10-2 is the only probe out of 30 probes monitored on the site with
any recent history of methane emissions exceeding the statutory 5% by volume limit.
The emission readings at 10-2 are the only focus of the N&O. As further evidenced by
LEA’s records and Dixon Pit Landfill’s own records, Dixon Pit Landfill has been
continuously addressing the issue with various remedies recommended by its engineer
(re-grading, replacement of pipes, drilling new wells, replacement of a critical system
timer and replacement of other flare controls). Since “immediate” compliance makes a
violation inevitable and does not constitute a “time schedule” or a “reasonable
opportunity” as required by Sections 45010 and 45011, provision #1 of the N&O is
improper and should be revoked. Additionally and as will be discussed in more detail
below, probe 10-2 is now in compliance with emission standards; therefore, provision #1
(Gas Monitoring and Control) is moot and should not be finalized.
IV. CONCLUSION

Super Pallet respectfully requests that the N&O be revolked, and the LEA be

directed to re-issue any N&O to (1) eliminate any order requiring the owner/operator to
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install wells that are already installed, and will not solve the alleged problem, (2) to state
clearly what is required of the LEA in order for the owner/operator to comply, (3) set a
reasonable time for compliance given the nature of the alleged problem, and the agreed
stepped process at arriving at a solution, and (4) to acknowledge the lack of any non-
compliant readings from March 2009 to the hearing date, other than limited readings
explained by equipment malfunction or barometric conditions, demonstrate the work
done in late 2008 and early 2009 solve any issue.”>  Further, the LEA contends that
readings compliant with the approved LGMP do not comply with the LEA, and in that
sense, are contending the CIWMB approved plan cannot be relied on by the operator as
the governing document.  Additionally, the LEA contends it has the enforcement
authority to require changes to the system without submitting the changes to the CIWMB
for approval, and this is an action in excess of the police power of the LEA because it
usurps the authority of the CIWMB.

The appeal is respectfully submitted.

Dated: October 26, 2009 JACOBSON MARKHAM, L.L.P.

By: PATRICK T. MARKHAM
Attorneys for Appellant SUPER PALLET
RECYCLING CORP.

35 Emslander testified no readings exceeded 5% since March 7, 2009 to the date of his testimony on May
27,2009 after the substantial work was completed, other than readings caused by a temporary failure of the
flare or barometric pressure. Exhibit 110, Emslander RT (5/27/09) 23:5-25:9. Bergmann provided an
explanation for the few readings from the date the work was completed in early 2009 to March 2009 that
exceeded 5%. Exhibit 130,
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Californid | _ional Water Quality Cor ¢ 3oard
", Y .
Central Valley Region
Karl E. Longley, ScD, P.E., Chair

ind: : L Arnold
LI;(}LI S Al.d‘:ms 11020 Sun Center Drive #200, Rancho Cordova, California 35670-6114 &chwarzenewaer
SerElanOf Phone (916) 464-3291 « FAX (916) 464-1645 EHWATZERERS
Environmenial ; ) ; Governor
hitp://www waterboards ca pov/eentralvalley
Proecrion
1 July 2009

Mr. Donald M. Wanland, Jr.
Wanland & Spaulding

705 University Avenue
Sacramento, California 95825

DIXON PIT LANDFILL, SACRAMENTO COUNTY

In your letter dated 23 June 2009, you asked the Central Valley Regional Water Quality
Control Board to provide documentation regarding the responsibility for compliance activities
at the Dixon Pit Landfill. Please find enclosed a letter dated 25 September 2006 from Jasmail
Singh notifying the Central Valley Water Board of a change of ownership. Also attached to the
25 Septmeber 2006 letter was Form E-1-77, Application for Solid Waste facility Permit/Waste
Discharge Requirements, requesting a owner, operator, address, and/or facility name change
as shown in Part 3, Facility Information. This Form was signed by Mr. Jasmail Singh and
dated 25 September 2006. Based on these documents, the Central Valley Water Board
adopted Order No. R5-2006-0118 (enclosed) updating the facility's Waste Discharge
Requirements (WDRs) Order No. 5-00-186 to name Five Star Towing as the owner and
operator. Pursuant to the updated WDRs, therefore, Five Star Towing is responsible for

compliance activities at the landfill.

Please contact me directly at (916) 464-4737, if you have any questions.

'ODD A. DEL FRATE
Engineering Geologist
Compliance & Enforcement
Title 27 and Non 15 Units

Enclosure(s) 25 September 2006 Letter
Form E-1-77 Application for Solid Waste Facility PermitWWDRs

Order No. R5-2006-0118

cc: Patrice Webb, Sacramento County Environmental Health Department
Mark Pruner, 1206 Q Street, Suite 1, Sacramento
B.J. Bergman, AES North, Inc., Nevada City
Patrick T. Markham, Jacobson Markham, LLP
Jasmail Singh, Five Star Towing, Inc., Elk Grove

California Environmental Protection Agency
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Five Star Auto & -oWing

10473 E, Stockton Blvd. = Elk Grove, CA 05624 » Phone (916) 685-7717

i

September 25, 2006

California Regional Water Quality Control Board
Central Valley Region

11020 Sun Center Drive St.#200

Rancho Cordova, Ca. 35670-6114

Re: Change of ownership Dixon Pit landfill

Good Day Mr. Brattain,
the application for ownership change for the Dixon Pit landfill. First let me

d informational packet that was enclosed in your

T have completed
11 strive to implement and stay within the regulatory

thank you for your cooperation an
correspondence. We, at Five Star towing, Wi
requirements of the aforementioned WDR's, MRP and SPRRs.

We will continue to use Kleinfelder engineering for the surface and sub-surface water
monitoring. They are a respected firm that has an established rapport with the C.R.W.Q.C.B. Mr.

Tim Crandall, P.E. will oversee this requirement and report directly to the sajd Board. Mr.
Crandall is also the CQA officer in charge of the Phase [V closure,

During this transitional period; Mr. Kenpeth D. Holder, who is familiar with the site, will agsist
us. If you have amy questions please contact Mr. Holder or myself.

ss matter. We look forward 1o a

Thank you for your time end consideration in this busine
mutually amiable business relationship with you and the CR.W.Q.C.B. s
<
C
Best Regards, &3 o
| S S <%
ny <
_— >
3 . - <z - m
Mr. Jassy Singh % o=
e E"J\ Z 2
e =y D

Five Star Towing, Inc.
I (%)
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T DF CALIFORNIA E
“RNIA INTEGRATED WASTE MANAGEMENT BOARD

AL WATER QUALITY CONTROL BDARD
PLICATION FOR SOLID WASTE FACILITY PERMIT/WASTE DISCHARGE REQUIREMENTS

1 E-1.77 IRev, 0-04)

meniz required o be submlitred o the approprlate agancy.

yssa, 1 is the transmital aheet for docu
formn In 2 complets and correct mannar.

£: This form haa baan developed for multiple
nd fof compléling this application

Jue rafar 10 the sttachad instructions for dafinltions of tarms &

| OFFICIAL LISE ONLY .
{ MUMBER: FILING FEE: RECE®T NUMBER: DATE RECENED:
T ACCEPTED: . DATE REJECTED: ACCERTANCE DATE OF
. - INCOMPLETE ARPLICATION:
DATE DUE:
11. GENERAL INFORMATION
B, GOUNTY:

IFORCEMENT AGENGCY:

5a_c rogmento Cov aJ:jLE AMD e o nento

TE OF APPLICATION (Lnock one box oniy)

| NEWSWERP anaior WDRS D4.PERMW REVIEW

REVISION OF SWFP andiar WOR3 DS, AMENOMENT OF APPLICATION

. EXEMPTION andior WAIVER E? RE VROWIRUTD AMENDMENTE

1 2. FACILITY DESCRIFTION
{AME OF FACILITY: -

Diven FL /_oma(ﬁu'//

CATION OF FACILITY: {
_/SICAL ADDRESS DR LOCATION AND Zir CODE:

2073 L Gbve [Fheid Lad L OZoe(Z- ASE 2S

TTITUDE AND LONGITUDE:

SGAL DESCRIPTION OF PERAMITTED BOUMDARY BY SECTION, TOWHSHIP, RANGE, EASE, AND MERIDIAN, IF SURVEYED:

YPE OF ACTIVITY: (Check applicable boxes):

DIZPOSAL )2 TRANSFORMATION [3J% OTHER feascrivey Terort MAters'a ]
i, TYPE* i
' COMPOSTING 14 TRANSFERPROCESSING FACLITY

y TYPE O CHECK HEBE IF RECYCLARLE MATERIALS ARE RECOVERED PRIOR TQ TGRHS?ERIPR’JEESSlNG.

*ONFORMANGE FINDING INFORMATION (CIWHPY:
I EACILITY 15 IDENTIFIED IN [Check ane)
[]sminG gLemenT DATE OF ROCUMENT

[ JuombisposaL FACILITY EL DATE ©F COSUMENT

PAGE #

3 RACILATY 1S NOT REQUIRED TO BE IDENTIFIED IN 3iTING ELEMENT OR NONDISPOSAL FRCILITY ELEMENT

“YPE OF PERMITTED WASTES TO BE RECEIVED: {Sheck applicabls boxas):

4 ASAICULTURAL DE. CONSTRUCTION/DEMOLITION D1‘|. LIGUIDSE
2. pEEESTOS O Frinble O Nondnasle DT CONTAMIRATED EQILS Dﬂ_ MIFEDMUNISIPAL SOLID WASTE
3 ASH [_|® DEAD ANIMALS [[]t% SEWAGE SLUDGE

AUTE SHREDDSR [ |8 INDUSTRIAL ] TRES

Red’0 INERT []1& OTHER (Beectioa):

5 COMPOSTABLE MATERIAL (omsCrine)

Page 1
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LEACILITY INFORMATION
:T.GP_CSED GHANGE (Check applicable box{es)):

NESIGH (asacrba):

OPERATION (doseribe); . = g— == 8‘775'_&??%& / f/’_;—_{iﬁ.{
GWNER, OPERATOR, ADDRESS, ANDIOR FACILITY NAME CHANGE fasecribek frve StAw Totd: 47, e, ElE ados, (G- N2

OTHER (agserion),;

ACILITY INFORMATION:
FORMATION APPLICABLE TO ALL FAGCILITIES

EAK DAILY TONNAGE CR CUBIC YARDS

1) DISPDSAL/TRANSER (unlt) )

2) OTHER (unit) -

AlLY DESIGN TONNAGE (TFDR) o

ACILITY SIZE {ocras)

SAK TRAFFIC VOLUME PER DAY (vpd)

AYS AND HOURS OF OFERATION M — Skﬁﬂ%ig L A, 7<J QMF

JDITIONAL INFO. REQUIRED FOR COMPOSTING FACILITIES ONLY

ITE STORAGE GAPACITY (cuyos) -

ODITIONAL INFORMATION REQUIRED FOR LAMDFILLS ONLY

WVERAGE DALY TONNAGE (TPD)

‘£ CAPACITY CURRENTLY PERMITTED (Alrspace) (cU yds)

{ITE CAPACITY PROPOSED (Alrspace) (cu yds)

{TE CAPACITY USED TO DATE (Alrspace) (U yds)

\ITE CAPACITY REMAINING (Arspace) (cu yda}

JATE OF CAPACITY INFORMATION (Dale) (Sec Instructions).

A5T PHYSICAL SITE SURVEY {Date)

SSTIMATED CLOSURE DATE [month and year)

HSPOSAL FODTPRINT (acras)

IITE CAPACITY PLANNED (cu yds)

1. (i) IN-PLACE WASTE DENSITY (ibs of waste par el yd of wasle)
AND
(i) WASTE:-TO-COVER RATIO (Estimatad) (v:v)

2. AIRSPAGE UTILIZATION FACTOR (tans of waste percu yd of tandfilt arspace)

rt 4. SOURCE OF WATER SUPPLY (Check applicabla boxes)

8, MUNICIPAL GR UTILITY SERVICE:

3 IMNDIVIDUAL [walle):

. SURFACE SUPPLY:
1. NAWME OF STREANM, LAXE ETC.

2, TYPE DF WATER RIGHTS:!
[ |RiPARIAN [JnPPROPRIATICN

A-ﬁfaag'b- a2

1 STATE PERMIT DR LICENSE NUMEZR, IF HPPLICAELE:

Page 2



14:41

86/25/ 2009 916464473

.- i, PAGE

_ 4. COMPLIANCE WITH CALIFORNIA ENVI

RONMENTAL QUALITY ACT (CEQA)(Check applicable boxes)

“HECIK BOX(ES) IF ENVIRONMENTAL DOC UMENT WA
[ JENVIRONMENTAL IMPACT REFDRT (EIR) SCHE
[necaTvE DECLARATION [NDYMITIGATE
[_JsppENDUMTO (ielantity anvironmonlal aoumant

£ ENVIRONMENTAL DDCUMENT(S) WAS MOT PREPARED, PLE

TEGORICALISTATUTORY EMEMPTION (CEISE)
EXEMPTION TYFE

5 DR WILL BE PREPARED FOR THIS PROJECT AND PROVIDE

THE STATE CLEARINGHOUSE NUMEBER [SCHAY

O NEGATIVE DEGLARATION [MND) SLHE

SChe

ASE BROVIDE THE FOLLDVANG INFORMATION:

GLIDELINE #

rt 6. LISTOF ATTACHMENTS (Fill in the dats for each doct

sment checkad)

1= QUIRED WITH ALL APPLICATION SUSMITTALS:

2FIITO _

DCAL USEIPLANNING PERMITS

LQCATION MAP

WITIGATION MDNITORING IMPLEME HTATION SCHEDULE

[JEMVIRONMENTAL DOCUMENT(S):

0 ER

O MNDIND

O EXEMPTION

O ADDEHDUM

ADDITIONAL REQUIRED DOCLIMENTS FOR LANDFILLS ONLY:

OPERATING LIASILITY FINANCIALMECHANISM

CLOSURE/RCST CLOSURE MAINTENANCE PLAN

0O PRELIMIMARY
[1 FINAL

[TJFINANCIAL RESPONSIBILITY DOCUMENTATION

[ JLANDFILL CAPACTTY SURVEY RESULTS (268 ingtuciions)

T APPLICABLE;
__PORT OF WASTE DISCHARGE

CONTRACT AGREEMENTS

STORMWATER PERMIT LPPLICATION

NPOES PEAMIT APPLICATION

OTHER

E]ngp'r. OF HEALTH SERVICES PERMIT

[JBWAT (Alr and weter)
[JwETLANDS PERMITE

[JVERIFICKTION OF FIRE DISTRICT COMPLIANCE

iferant from land pwner, sitach leass or other agresment)

irt 7. OWNER INFORMATION (For disposal site, If eperstor s o

PE OF BUSINESS:

1
|soLE PROPRIETORSHIP [_parmuzrsmip

[ corroration [ ]covermnT AGENCY

WER|S) OF LAND

imeay
'4&”& %fé

SSNORTAXID

FZ2-06¥St28

CITY, STATE, ZIP

CRESS. C

E773 EFr& Goove Fbric Looel sl

EE GRoz, Ck.

7-3;::/!/5‘7 'f_ _7:{/(:'_ s

TELEPHONE ¥

1) 6 &1 22r 7

~Ne=y (20 CES~ LIS

TAIL ADDPESS:

DNL-«ET ?LRSC}I annl Name)

( TALY ) Srvsh

\_‘F"
jo-ﬁ*"-.-L
(To be consittent
wif ey & F*"‘J

Fage 3

B5/85



p6/25/2009 14:43  9164B4¢

PAGE

. |f oparator [s difigrant from |and ownar, atiach laa

=¢ or other agreemant}

| 8. OPERATOR INFORMATION (For disposal se

OF BUSINESS:
Ecaapomﬂon

[JGOVERNMENT AGENCY

':] PARTHEREHIP

JLE BPROPRIETORSHIP

7Y OPERATOR(S)

eSH QR TAX ID#

FHOEs62E

Frle. STAL

iETS, CITY, STATE, ZIP

5773
L

%m;gﬁ,, ey

sl Sogees P L
Co. G562

GO €,

TELEPHDNE #:

BT
LRS- LI L

E-MAIL ADDRESS!

CONTACT PERSON (Punt Namey)!

s M ASTIIIA

1ESS WHERE LEGAL NDTICE MAY BE SERVED:

t 8. SIGNATURE BLOCK

nars X ;éﬁnﬂw\ S~

*; undar penajy f perjury that \he Information | provided for fils spplication
__ ara that the doéraior.intands 1.0perate & eolid waste faclllty al the site Spec

and for any ettachmants Is fru
Ifled sbave pursuant ( this ap

e and accurate to the beat of my knowledge and bellef. |
glication and understand thatl may be reaponsible for the

“hould the operator-fall to meet appllcable raguirsments.

ILTURE (LAND OWHZER DR AGENT):
; / ;QV{.L
A )

TED NAME: (/
J}“PWJ; :j;’(& /{

m

OATE:

- 2 52006

erator:

r zontained In 1his aoolication snd all atacnments are e and &

ceuraie 1o the bogt of my krowleere and belief,

=iy undsr penalty of perjury hat \he nformatia

HATURE {WD? OR AGENT):
| Gy

l T

HTED MNARES

Thppbi [ S

i

DATE

G2~ 2206

110, OTHER (anach addllional sheets to explaln 2ny resconses thal need clarifization),

p1/01



sl g8 suieg

SE9E6 ¥D 'scueg so
any a3 AiusH AR 9152
B1S0D ‘D |8nuey

99E456 WO 'Uodpy
Pyl sumouall '3 8Ll
opeyaey pg

F1956 ¥D 'alusweneg
O BN ‘enb] INUSH 059
ou| 'SBOINES PESUISAA

SPESE WO 'saudpipy
Ot AMH ezeg
U4 'feeg

TG Wa

]
SILL7LOES} Uonass Uik 9atepiccoe i {'has 13 000z UOYKOSS "2RO0) $B0IN0SIY GNY) Y AJENT |EILSLLLONIAUS BIHIONED 8y JO St

GERSE ¥D 'PUBIRDOAA
198415 Uel] ¥l
277 'paiayy heg Bujwop

SEDLE w0 'suueg sa7
ary JBp| AUSH pf 8L522
E}S0Q JELIONS)

LEE56 YO "BosuEl
Py uied | T8
CNERGIEY R

99¢6 W "winbeor ueg
‘Bny UBSSET INOS SOLE
jasfold

uoljeisuafon) ousal4

SPTS6 WO 'ssudpip)
vt A £2E9
zui4 ‘dspeg

Talmgy Avan

peoy Agqusy G921
JUEld
Busseoaly ajewo |

YO ‘soleg s07

any

43|n) AlusH A 8LSTT
Alleq Bso)

LTESE WO 'BosUel
Pd utiad 1248
AlleQ opeyaeiy p3

099E6 ¥ "Uhbeop neg
By

ussse]Inos soLe
joeloud

uayelsusfio] ousei

GFESE WO 'sauidpiiy
Opi AemyBiy £2¢9
Ajjioe 4 Jusuneal |

IBBMBISENA WO
gsoduep-spwaso A

SWEN Aoe]
MmN

e rauy
\[Hop| Spao js2g
1saaun Bqp oadoun)

GEYEG YD 'soueq 507

‘any S8Ry fusH 8/4¢C

BISOD) g |Bnue]

L££53 YO 'eo8juEly

P unlag 1g/9
elzyoI3 ] |Snueyy

9¢6 D uinbeor ueg
65 %08 ‘'O'd
auf ‘83DIBS COl[Ep

SPEGH YO 'sawdpiy
SFiX08 'Od

YOA
gsodugys|uaso A

B0 jualing

grese v PEtlsL
peoy Agysy G921

juejd Buissaoal OjeWo |

G£9¢H WO 'SotlEg SO7
any 18| AUSH 82522
Ale(] €1500

IEEGE YO ‘eoajuely
pYy uliad 3 1249
Aneq odo|

¢oeg v ‘umbeor UES
‘any Uadse] YInos soi e
108laid

Loljeisuabon) ousaly

YO
esadue-3Luaso A AlljIoe 4
st el | 1a)emaIsERY

ailep Ajijoe
jusnng

FXdom=ls]

LZb5

LB0-15

91208

zTeo-1m

Taqung

13pI0

Maq
LMOLS sk sSaIpPe pue sitey diysiauma joypus swel fypoey sdieyasip sy Bunepdn Aq pspusLUE ale suclin|osay pue siepio Bumolja) a4t eyl "aFy3IaYo Aa343IH S1 1

‘suaneniey jo 9pa7) Eluic)|e] ‘vl
oistnaid L0 [WExa 81 UONoe SIY |

"AlNFB) UDES Jo CiySIBUMA JO/PUR SUBY j0 aBuelp pssodald ayy o) Buepsd siUsILWOD ||B paiapisuad pue LIEsy predg ay|

'ssn1|Re| ey jo diusieumo Jo/pUE SIMEU JUSNND i) Bunnyysqns Aq steplQ L) puawe o Jus| sy jo Jefileasip yoea psi|ijou sel pieog aly

"S3IIP0.) 353K 1O dILSIBUALD JOfPUE SWIBL (USIND 3] A401S 0} fESIASI &Q 0] pasu s12pI0 8534 |

"S12piQ 81} Jo uodope sauls diSIBUMa Jo/plie awey Jo sfuByD B PEY aARY] JBY) SSIIoR] Joy ale mofq Pajsy S18RIQ pieog [BUolBay] &y L

—

J|ey) spuyj 'uoifisy As|ie [BI1US) ‘PIECF 01M07) AIEND) Ja1ep [BuoIBay BIIO)IED 8L

SLINIWIHINDIY IDYWHOSIA ILSYM DNIAYH
S3LNIVA 40 dIHSHINRAO HOMONY FWYN 40 FONYHD

BLE0-9002-5Y "ON HAAHO

MOIOZHE AJTVA TvHLNID
0uv0E TOHINOD ALNMYND HALYAA TYNOIDTY YINYCHITYD



ISPMO BAINSEXT 'NOJITHD YIINYL

TN T
4 2w

o

B R
S00C48q00Q 22 uo "uoifiey Aaqep |BNUSS "PiECg [DUunT AlEND 1eien [Rudifay ejuioiie

741 40 paidope 19pi0 B 4o 4903 198110 pue "By "|1n) e s Buiohiaio; su) Ajbao AGaISY Op 801G anINIaXS "HOAIIH0 YIANYA |

OrESH WD ‘padialy

GrESE w0 "PRONER

OYESE WO ‘pamayy

20 : peoy ) "paoIsy
E ,.uﬂ_jmmﬂr_nmﬂ_Mwm:w%wm peay szi.nncmm '3 026 uSTRLApUES ‘518 peoy cmmw_mammﬂhw%,w ahm O¥ECE ¥ 'padel
1928 A8ileA Bitiuasas i eig Bupeg Buissenosd  pecy ysn APUES "3 046
) joeg Aejjes ayurasoy, resw s uewieq fuissannid leaw £20-10-5
gasiss] {D_UWMMWH_M__WM FI95E ¥D faatin w3 ¥Z2956 v BaoIg ¥y PZOS3 v "andin j|13
-9A01O T £288 e Eet PEOY uno)y peoy suwuBIO) LOP0) ¥Z056 YO 'BA0ID HIT
qui"Bupan | 181G Al 0 B NI €268 “BACID) Y| ELE8 uaPRIOEIon  peEDY LLO[4-3A019) %3 €248
. . Ul "Bulha | se1g sy [ypues ug voxig Bugodoay ejey 1edig IfAUET 114 vex1q ag1-00-§
Smm.w.ﬂwm.._ww;mmrm_z LOBSS WD 'Blpasiaeyy .mmmmm v "ajualeloeg
neMa) uwm 1R8N g 612 _ €4 FWOH Amp UBpIRS STW ) fied awoy .
. Hemeq pal 4 SlIgol SYEy uapng 1Bjys0y upnp Ao SYEQ UBplOD 9v0-00-5
o PPESE YD 'PEOIBN
B¥ES6 vD “paniapy 8912 X08 Od
I , . _ .
| Map BWRG map SWEN AEES S VE s alueh AR laquinp
M3 jusnng BP0
-z JOHDMYHD

J9ag dsjjep emassop

dIHSATN MO IV R

‘ON Y3A™O



ATTACHMENT B

SUPER PALLET RECYCLING CORP.’S BRIEF ON APPEAL TO CALIFORNIA WAST MANAGEMENT BOARD



1 || Patrick T. Markham, Esq. - Bar No. 114542 e

JACOBSON MARKHAM, L.L.P. P 8 i

2 | 8950 Cal Center Drive, Suite 210 o
Sacramento, California 95826 CASEP 1N AM 9 18

3 || Telephone: (916) 854-5969 e s
Facsimile: (916) 854-5965 faﬁtd<ﬁ;;5¥1}3ggdtiﬂ73

5 || Attorneys for Plaintiff and Cross-Defendant
SUPER PALLET RECYCLING CORP.

7
8 SUPERIOR COURT OF THE STATE OF CALIFORNIA
9 COUNTY OF SACRAMENTO
10
11 | SUPER PALLET RECYCLING ) Case No. 34-2009-00045260
CORPORATION, a California corporation, ) _
12 ) [PROFOHSED] ORDER RE:
Plaintiff, ) APPLICATION FOR PRELIMINARY
13 ) INJUNCTION AND APPOINTMENT OF
V. ) RECEIVER
14 )
AMARIJIT KAUR, an individual; JASMAIL )
15 || SINGH, an individual; FIVE STAR AUTO ) Date: June 29, 2009
& TOWING, INC., a California corporation; ) Time: 2:00 PM
16 || and DOES 1-25, inclusive, ) Dept.: 53
)
17 Defendants. ) Judge: Hon. Loren E. McMaster
/
18
19 TO DEFENDANT FIVE STAR AUTO & TOWING, INC. (“FIVE STAR”), a California

20 || corporation and SUPER PALLET RECYCLING CORPORATION (*SPRC”):

21 The Court’s June 5, 2009 Order to Show Cause why this Court should not appoint a receiver to
22 || take possession of the property located at 8973 Elk Grove Florin Road, a portion of which is commonly
23 || known as the “Dixon Pit Landfill,” and Order a preliminary injunction pending trial, came on regularly
24 || for hearing on June 26, 2009. This Court issued a Tentative Ruling on June 25, 2009, a true and correct
25 || copy of which is attached hereto as Exhibit “A,”and Defendant timely requested oral argument. Oral
26 || argument was re-scheduled by this Court, after agreement by all counsel to June 29, 2009 at 2:00 PM.,
27 |l the Honorable Loren E. McMaster, judge presiding. Plaintiff/Cross-defendant SPRC appeared by

28 || counsel Patrick Markham and Defendant/Cross-Complainant FIVE STAR appeared by counsel, Donald

1
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vobson Markham LLP

¢ramento, Colifornia

M.Wanland, Jr. of The Law Offices of Wanland & Spaulding. This Court considered the moving papers,
including the supporting declarations and cvidence, and the argument of counsel. The matter was taken
under submission, and the court issued a Minute Order on August 5, 2009, which modified and
supplemented the Tentative Ruling, a copy of which is attached hereto as Exhibit “B.”

THE COURT ORDERS AS FOLLOWS:
I. EVIDENTIARY OBJECTIONS

This Court’s Tentative Ruling on the evidentiary objections and request for judicial notice is

aflirmed as follows:

“1. Defendant's Evidentiary Objections to the Declaration of Kalwani are sustained
as to paragraph 10 only (hearsay) but otherwise overruled.

2. Defendant's Evidentiary Objections to the Declaration of Markham are overruled.

3 Defendant's Evidentiary Objections to the Declaration of Bergmann are
overruled.

4. Plaintiff’s evidentiary objections to the Declaration of Wanland submitted with

the opposition are sustained as to Exhibits Q-V (no supporting declaration) but
otherwise overruled.

5. Plaintiffs evidentiary objections to the Declaration of Jasmail Singh are
sustained as to paragraph 11 (no supporting docs/foundation) 17 (opinion re

value of property) but otherwise overruled. The evidentiary objections to the
Declaration of Kaur are sustained as to paragraph 8 but otherwise overruled.

6. Plaintifs Request for Judicial Notice of the Agreement to Mitigation and
Monitoring etc. is granted.”

IL PRELIMINARY INJUNCTION:

This Court is persuaded based on the evidence before it that the plaintiff has a probability of
success on the merits. The defendant’s declarations in support of their offset arguments are not supported
by documentary evidence that would have accompanied agreements supporting the offset. The fact
defendants have not previously sought rescission or damages of the agreement based on fraudulent
inducement of the contract is telling.

IT IS HEREBY ORDERED that pending the trial of this action or further order of this
Court, DEFENDANT FIVE STAR AUTO & TOWING, INC., a California corporation shall:

A. Refrain from removing, altering or destroying any and all records, correspondence,

2
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1 reports, notices or other documents related to environmental testing, compliance with

7 environmental laws and the Agreement to Mitigation Monitoring and Reporting Program
3 for Closure Plan and Post-Closure Maintenance Plan for Dixon Pit dated September 7,
4 2001, as amended.
5 B. Comply with all laws, statutes and regulations applicable to the property, including but
6 not limited to, all environmental laws.
7 e Comply with the Agreement to Mitigation Monitoring and Reporting Program for Closure
8 Plan and Post-Closure Maintenance Plan for Dixon Pit dated September 7, 2001, as
9 amended.
10 D. The Court orders SPRC to file a Preliminary Injunction bond of $100,000 as a condition
11 to the preliminary injunction taking effect.

12 | II. ORDER ON APPLICATION FOR APPOINTMENT OF A RECEIVER

13 Super Pallet Recycling Corporation ("SPRC") operated the Dixon Pit Landfill for several
years before selling the property to Five Star Auto & Towing, Inc.'s ("Five Star")
14 assignors Jasmail Singh and Amarjit Kaur. In 2001 SPRC (Kalwani) and the County
entered an "Agreement to Mitigation Monitoring and Reporting Program for Closure
15 Plan and Post Closure Maintenance Plan for Dixon Pit." Defendant had notice of this
agreement and agreed to comply with it.
16
The County of Sacramento Environmental Management Department (EMD) issued a
17 Notice of Action on September 30, 2008 against both SPRC as "Operator” and Five Star
3 as "Owner of the Dixon Pit Landfill, charging them with a history of noncompliant
readings re methane gas in 2007 and 2008. The County prevailed against both plaintiff
19 and defendant, and the Notice of Action is currently on appeal.
20 On May 11, 2009, Five Star informed SPRC that Five Star would "cease all further
- self-reporting or monitoring activities relating to the Dixon Pit Landfill effective Friday
21 May 15, 2009." Five Star also stated it would be making no further monthly payments
to plaintiff "given the large offsetting claims." (See Ex. 2 to Declaration of Markham,
79 letter from Wanland to Markham dated May 11, 2009).
57 SPRC filed a Complaint on May 29, 2009 for judicial foreclosure, breach of contract
<2 and specific performance. On June 5, 2009, SPRC sought the ex parte appointment of
24 receiver. Judge Kenny denied the ex parte appointment, however he issued an OSC re
appointment of receiver and a TRO and set the hearing for June 26, 2009.
25 On June 15, Five Star filed a cross-complaint for rescission and other claims,
% contending Kalwani defrauded Singh and Kaur in connection with the purchase of the
property by not disclosing the extent of the environmental problems at the Dixon Pit
27 Landfill. Singh and Kaur contend that they signed a real estate purchase agreement on
December 22, 20035, but that they never received a copy of the agreement they signed
28 that date. Both Singh and Kaur also contend they never signed the Addendum dated

3
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February 22, 2006, which disclosed that the property was a Class 2 land fill and required
the buyer to comply with all EMD rules. Defendants also contend that plaintiff agreed
to reimburse defendant for costs it has incurred since 2006 in complying with the
County's directives regarding the methane emissions on the property, and that such
amounts constitute an "offset" to amounts owed under the deed of trust.

The Plaintiff’s Request for Appointment of Receiver seeks appointment under CCP 564.
CCP 564(a) provides for appointment in any case in which the court is empowered to
appoint a receiver. Plaintiff relies on the Civil Code section 2938, which provides the
remedy of appointment of a receiver when there is an assignment of rents provision in
a deed of trust. CCP 564(b)(9) provides for a receiver in other cases necessary to
preserve property. CCP 564(b)(11)) provides for the appointment of a receiver in an
action by a sccured lender for specific performance of and assignment of rents
provision.

CCP 564(c) which provides for a receiver pursuant to Civil Code 2929.5 to enable a
secured lender to enter and inspect the real property security for the purpose of
determining the existence, location, nature and magnitude of any past or present release
of threatened release of any hazardous substance into, onto, beneath or from the real
property security. This code section is limited to a right of inspection and prohibits the
lender from harassing the borrower or tenant of the property. Under this section, the
receiver is required to inspect during normal business hours and shall give no less than
24 hours notice.

The Court adopts the following language from the Tentative Ruling verbatim, with modifications

to the last paragraph as the Order of the Court:

Plaintiff also relies on the contractual language of the note/deed of trust which permits
appointment of a receiver regardless of whether the security is adequate to secure the
indebtedness. However, the plaintiff concedes that the case of Barclays Bank of
California v Superior Court (1977) 69 Cal.App.3d 593, 602 holds that "...a trust deeds
recital that upon default the beneficiary shall be entitled to the appointment of a receiver
is not binding upon the courts." (Emphasis added) However, the Court also noted that
such recital may have evidentiary weight in the court's determination of whether a
receiver is necessary, and that such recital is a rebuttable evidentiary showing of the
beneficiary's (SPRC) entitlement to the appointment of a receiver.

SPRC contends it is subject to a potential $5,000 fine from the EMD for each day of
non-compliance under the Notice of Action. SPRC does not contend that its security
interest In the property is in jeopardy. Defendant made a large down payment of
$540,000 when it purchased the property in 2006 for 1.2 million. SPRC has presented
no evidence that defendant is committing waste on the property or that the property is
otherwise in danger of losing its value, other than the fact that the environmental laws
are not being complied with. '

Five Star contends that the remedy of the receiver is far too drastic, and that in balancing
the equities there is no reason why the receiver should be allowed to take over the
defendant's towing business.

The Court has balanced the equities and the costs involved in appointing a receiver and
has determined it will appoint a receiver to perform the limited tasks under CCP 564(c).
The Court rejects defendant's argument that this section does not apply, because the

4
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"emission" of methane gas is different from a "release’ of methane gas. The statutory
language does not limit the relief to cases in which the borrower or tenant is the person
releasing the substance. And, because in this case both the plaintiff and the defendant,
as operator and owner respectively, are being pursued by the EMD for compliance and
penalties, the appointment of a receiver under this section is warranted to protect the
plaintiffs rights. The Court also finds that the scope of this receivership adequately
addresses the bulk of plaintiffs concemns set forth as undisputed facts in the Reply as
Items 1 through 19, most of which relate to the environmental concerns.

The Court denies Five Star's request that the bond be in the same amount as the equity
in the property ($540,000) since the Court is not appointing a receiver pursuant to the
assignment of rents provision as long as Five Star keeps the payments current.

THIS COURT THEREFORE ORDERS the appointment of the receiver under CCP §564(c)

as follows:

3

Mark Len shall be appointed receiver to perform the tasks permitted in CCP
Section 564(c) , and the Court authorizes the receiver to investigate and report
to the court within 30 days whether the Defendant has complied with the terms
of the Preliminary Injunction and the conditions of this Order. The report shall
include any efforts by Defendant to comply.

The parties disagree as to who is to pay for the receiver. This issue was not full)If
addressed at the hearing. The proposed red-lined order seeks to put the burden
entirely on the defendant. However, since the plaintiff still appears to bear some
responsibility for complying with the environmental laws as prior owner, and
the purpose of the receiver is to ensure compliance with the environmental laws,
the Court will require the parties to pay equally for the receiver, and each shall
deposit $10,000 into an account with the Court. Such deposit shall be made no
later than 15 days after the effective date of this Order. The receiver’s
compensation shall be $250 per hour, plus any direct and indirect costs of
performing the responsibilities in this order.

The Court orders a Receiver bond of $50,000.

IT IS FURTHER ORDERED that this Court adopts its Tentative Ruling denying appointment

of the Receiver in part on conditions as follows:

The application is denied insofar as it seeks appointment of a receiver to take over the
business of Five Star Auto Towing under CCP 564(a) and Civil Code 2938, 564(b)(9)
and 564(b)(11). However, the denial under those sections is without prejudice and is

3
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conditioned upon Five Star bringing current the obligation under the note/deed of trust
and contimue to make all inferest payments under the note/deed of trust pending the trial
of this action. The payments shall be made to Plaintiff. The Defondant is ordered to
take all steps required to bringits tax liahility current, and shall commence guch steps
within 30 days of the date the farmal order is signed.

IT IS FURTHER ORDERED that the matter shall be continued for 30 days from the date this
arder is entered for heating on October 13, at 2:00 PM, at which time, the receiver shall submit a report
to determine if the terms of this order are being met,  Until the continued hearing date, the Court 1
limiting the Receiver’s visits to the property 2t ouce per weok. The moving papets do not adequately
address the frequency of the visits required, the length of the visits cte, Until the Court has " 1nore
information as to what exactly iz involved in doing the environmentel tests and monitoring or ensunng
their compliance, the Court is limiting the receivership’s visits at this time due to the expense of the
receivership. The parties may address the issue receivership duties and frequency of visits fo the

property at the hearing on the continued date.

5 i SEP 10 2008 LORENE. Mc'{‘ﬂASTER
JUDGRE OF THE JUPERIOR COURT
ORDER APPROVED AS TO FORM:
Dated: 7/ F/0F LAW OFFICES OF WANLAND & SPAULDING

By

Dd# M. W B

Attomoys for De nt and Cross-Complainants
FIVE STAR AUTO & TOWING, INC.,

ARMARIT KAUR end JASMAIL SINGH

B
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SUPERIOR COURT OF CALIFORNIA, '
COUNTY OF SACRAMENTO
GORDON D SCHABER COURTHOUSE

MINUTE ORDER

Date: 08/05/2009 Time: 03:58:49 PM Dept: 53
Judicial Officer Presiding: Judge Loren McMaster

Clerk: J. Hart

Bailiff/Court Attendant: None

ERM: None

Case Init. Date: 05/29/2009

Case No: 34-2009-00045260-CU-CO-GDS Case Title: Super Pallet Recycling Corporation vs. Five Star
Auto & Towing Inc

Case Category: Civil - Unlimited

Causal Document & Date Filed:

Appearances:

Ruling on Submitted Matter (Motion for Appointment of Receiver and Preliminary Injunction)
Taken Under Submission June 29, 2009

The Court has not considered the unsolicited letter from defendant's counsel dated July 30, 2008 which
attaches an ALJ decision. However, the Courtis continuing the matter for 30 days as set forth in Section
D of the proposed order and the parties may submit supplemental briefs on the scope of the receiver's
duties and scope of injunctive relief at that time.

At oral ar%ument the parties addressed the tentative ruling and proposed red-lined order that was
submitted by defendant at the hearing.

The Court is persuaded based on the evidence before it that the plaintiff has a probability of success on
the merits. The defendant's declarations in support of their offset arguments are not supported by
documentary1 evidence that would have accompanied agreements supporting the offsef. The fact
defendants have not previously sought rescission or damages of the agreement based on fraudulent
inducement of the contract is telling.

Plaintiff requested modification of the tentative ruling as set forth in the %)_roposed red-lined order. Plaintiff
wanted to add the "shall negotiate" language regarding the tax issue. The Court agrees with defendant
that such language is not feasible since the Court cannot order the County to negotiate an agreement.
Instead, the defendant is ordered to to take all steps required to bring its tax liability current, and shall
commence such steps within 30 days of the date the formal order is signed.

The parties disagree as to who is to pay for the receiver. This issue was not fully addressed at the
hearing. The proposed red-lined order seeks to put the burden enhreiE on the defendant. However, since
the plaintiff still appears to bear some responsibility for complying with the environmental laws as a prior
owner, and the purpose of the receiver is to ensure compliance with the environmental laws, the Court
will require the parties to pay equally for the receiver, and each shall deposit $10,000 into an account
wiéh tgwe Court. (language at page 5 no. 2 of the red-lined proposed order may be included in the formal
order).

Date: 08/05/2009 MINUTE ORDER Page: 1
Dept: 53 Calendar No.:



/

Casre Title: Super Pallet Recycling Corporation vs. Five Case No: 34-2009-00045260-CU-CO-GDS
Star Auto & Towing Inc

The Court has determined that the receiver bond shall remain at $50,000, but the preliminary injunction
bond shall be raised to $100,000.

The Court appoints Mark Len as the receiver. The Court ordered at the hearing that plaintiff provide the
resume of the receiver to the defendant. The receiver is ordinarily nominated in the _movm% papers. If the
defendant objects to this receiver, defendant may object in conjunction with the continued hearing.

The Court now determines that defendant shall make the payments due under the note and trust deed to
the plaintiff rather than the blocked account.

The Court will include the section "D Further Order" proposed by defendant. The matter shall be set for
hearing approximately 30 days from the date of signing of the formal order. At that continued hearing the
receiver shall submit a report to determine if the terms of this order are being met.

Until the continued hearing date, the Court is limiting the Receivers visits to the property at once per
week. The moving papers do not adequately address the frequency of the visits required, the length of
the visits etc. Until the Court has more information as to what exactly is involved in doing the
environmental tests and monitoring or ensuring their r_:om_lpliance,_ the Court is limiting the receivgrshiﬁ's
visits at this time due to the expense of the receivership. The parties may address the issue receivership
duties and frequency of visits to the property at the hearing on the continued date.

Plaintiff to prepare a formal order pursuant to CRC 3. 1312.

Declaration of Mailing

| hereby certify that | am not a party to the within action and that | deposited a copy of this document in
sealed envelopes with first class gostage prepaid, addressed to each party or the attorney of record in
the U.S. Mail at 720 Ninth Street, Sacramento, California.

Dated: August 6, 2009
J. Hart, Deputy Clerk /s/ J. Hart

Patrick T. Markham

Jacobson Markham, LLP

8950 Cal Center Drive, Suite 210
Sacramento, CA 95826

Donald M. Wanland, Jr.
Law Offices of Wanland & Spaulding
705 University Avenue
Sacramento, CA 95825

Carl J. Calnero

Porter Scott

350 University Avenue, Suite 200

Sacramento, CA 95825

Fax No. (916) 854-5965 Fax No. (916) 827-3706

Date: 08/05/2009 MINUTE ORDER Page: 2
Dept: 53 Calendar No.:
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Sacramento, California

Case:  Dixon Pit Landfill
Court: BEFORE THE COUNTY OF SACRAMENTO, ENVIRONMENTAL MANAGEMENT DEPARTMENT
STATE OF CALIFORNIA, OAH No. 2008100665

PROQOF OF SERVICE

I am employed in the County of Sacramento, State of California. I am over the age of 18 and not
a party to the within action; my business address is 8950 Cal Center Drive, Suite 210, Sacramento, California
95826-3228. On October 26, 2009 I served the foregoing document(s) described as:

by placing the original or a true copy thereof enclosed in sealed envelopes addressed as follows:

® SUPER PALLET RECYCLING CORPORATION’S BRIEF ON APPEAL TO
CALIFORNIA WASTE MANAGEMENT BOARD (PRC 45030)

John Reed Steven Levine

OFFICE OF THE COUNTY COUNSEL California Integrated Waste Management Board
700 H Street, Suite 2650 1001 I Street, 23" Floor

Sacramento, CA 95814 Sacramento, CA 95814

(by U.S. Mail) (by personal service)

[J  BY OVERNIGHT DELIVERY
by placing the document(s) listed above in a sealed, fully prepared envelope and causing such envelope
to be delivered by Federal Express Overnight Delivery to the parties listed above. (CCP sections 1013
and 1013(a), ef seq.)

[ ByFacsiMILE
by transmitting via facsimile the above listed document(s) to the fax number(s) set forth above
on this date before 5:00 p.m.

BY PERSONAL SERVICE
by causing personal delivery of the document(s) listed above to the office of the person(s) listed
at the address(es) set forth above.

BY MAIL
[ am “readily familiar” with the firm’s practice of collection and processing correspondence for
mailing. Under that practice it would be deposited with the U.S. postal service on that same day
with postage thereon fully prepaid at Sacramento, California in the ordinary course of business.
I am aware that on motion of the party served, service is presumed invalid if postal cancellation
date or postage meter date is more than one day after date of deposit for mailing in affidavit.

Executed on October 26, 2009 at Sacramento, California.

X (STATE) I declare under penalty of perjury under the laws of the State of California that
the above is true and correct.

MELISSA R. CUNNINGHAM

1
PROOF OF SERVICE




